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[ToHsITME S5HEPTUM B ITIpaBe

Ceemaana Bumansessa Bacunskoea*

JHeprua ABAfAeTcda ocobOBIM 0OBEKTOM [paBa, OT-
HOCMTEIbHO KOTOPOTO B COBPEMEHHOIH NpaBOBOM
HayKe OTCYTCTBYET eIMHCTBO MHeHMH. ITOMYy CHo-
coOCTBYRT cneliudMYHOCTE SHEePrHK, ee (PM3IMYecKo-
ro BOTMIOLIEHMA, M3-3a KOTOPOrO CTABMTCA IIOL COM-
HEeHHe Npexje BCero BOZMOMHOCTE NMPUMEeHeHMS K
Hell TOHATHMA «BEllb» WIM «06beKT». B uyacTHOCTH,
MORYEepKUBAETCH, YTO CaM TEPMMH «3Hepruds I[po-
MCXOOMT OT FPEeYECKOrD CJIOBA «energeias, 4ro mepe-
BOAMTCA KakK «JeiCcTBMe, OeATe/bHOCTb», JHEPTHA He
MMEET MaTepHATLHOrO BOMIONIEHNA, e, 06pa3Ho ro-
BOPS, HEBOSMOXHO «YBHIETh» M HAKOMMTE Ha CKIAZE,
MPOM3BOACTEO M MOTpeGieHne IHEPrMM (GakTHYeCKn
COBTIAJAOT [0 BpPeMeHM, €e HEeBO3MOMKHO BO3Bpa-
THMTh KaK HeKa4eCTBeHHBIH TOBap M T.0.', 4TO 3aTpPYL-
HAET ONpegefleHMe ee TPaBOBOMH Opupogsl. Memmy
TEM, YYWTbIBAS 3HAYMMOCTh Pa3BMTHA TOIUIMBHO-
JHEPreTHYeCKOTO KOMIUIEKCA CTPaHBI, 4 TAKKe Kade-
CcTBeHHOro M 3ddeKTHBHOrO NpasoBoro obecnevyeHns
IHEPreTHKHM, 3HAYMMOCTE BEIpAGOTKM egMHOT0 IOK-
TPHUHATBHOIO M HOPMATHBHOTO NMOAX0AA K [IPABOBOMY
MOHMMAaHMIO SHEPIMH TPYAHO NepeoleHUTh.

B sakoHOOATeILCTBE MOHATHE <«3HEPTHM» OTCYT-
cTByeT, x0T B ['pampaHckom Kogekce Poccuiickoit
denepaliui MMeeTcH pad HOPM, CBAZAHHBIX C 3a-
KIIOYEeHHEM OoroBopa sHeprocHafweums (8 6 mn 30,
CT.CT. 539-548), a Taoke OelCTBYeT KOMITIEKC MHBIX

*KaHguaaT KopUAMYecKHX Havk, AONeHT kadenpsl npepn-
NpHHUMATENBCKOIO W SHePreTHYecKoro Npasa KpHIWYecKoro
tharynerera CaHkT-TleTepSypreKoro rocyaapCrBEHHOTD IKOHOMM-
YeCKOro YHHBepCHTeTa, Aupexrop HayuHo-uecne oBaTelbCKoro
UeHTpa CPaBHHTENLHOTC IPABOBENEHHA M CTPATerHUYeCKHY HHH-
UHATHE PasBUTHA HALWOHANBHOTO TOIUIMBHO-3HePreTHYeckoro
komnnexca CaHkr-IleTepBypreKoro rocyaapcTBEHHOTO 3KOHO-
MUUECKOrD YHHBEpPCHUTETA.

'CM. mogpoBHee o CBOMCTBAX JHEPIMM WM IUCKYCCHAX O ee
npasoeol npupone: Muxanes J.H. [Ipasoead npupons kare-
TOpHMM «3HEPrMfs KAK PasHOBHMOHOCTH oOBLEKTa IPasKIaHCKHX
npasooTHoWeHH / Becruuk Kanmbiukoro yHuBepouTera. 2012,
Ne 2. C. 145.
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HOPMATHBHBIX MPABOBBIX AKTOB B cihepe IHEPreTHKHM.
B TaKMX YCIOBUAX BO3pacTaeT POJib HAYYHOTO OMpeae-
JIeHMA JAHHOTO MOHATHA.

HokTpMHanbHAA KIlacCHOMKALMA MPaBOBOMH TTpH-
poObl SHepruM MmMeeT GONbILOE 3HAYEHHE He TOJb-
KO [ TeOpMM, HO M O IIPAKTHKM, B CBA3M C 4eM
Helb3A He cornacHTeca ¢ MHeHMem O.B. llsenxosoii,
KOTOpas OTMEYaeT, YTO «ONpeleleHneé TIpaBoBOif
MPUPOOLI M MMOHATHA TOTO WIM WHOTO OOBEKTa mpa-
Ba MMEET MepPBOCTeNeHHOe 3HAYeHMEe ¢ TOUKM 3peHMA
OTHECEHMA €ro K CYIIECTBYIOMIMM TPYINaM 05beKTOB
npapa. [TpakTuueckoe 3HAYEHWE TAKOLD OTHECEHMH
IAKMHOYAETCA B YCTAHOBIEHMM IS KAXKO0M W3 TPYIIN
onpeneleHHOro MPaBoOBOr0 peXkHMa, B MEpBylo ode-
penb onpenensioniero NopALOK 3aKpervieHia npas Ha
HMX M VUIOBMI 1X 060poTOCIocoBHOCTH,

OcnoxHAeT BHIPAGOTKY eIWHOTD TIPABOBOTO MMO-
HATHA «IHEPTMM» TOT (JAKT, YTO OHa B TIPABOBOM
o0pamleHMy BLICTYIIAET B POIM, AaHAJIOTHYHOM mpemn-
METY B JOTOBOPAX KYILIM-TIPOAAXH, OOHAKO ¢ (hH3H-
YeCKOH TOYKHM 3peHMS He MMeeT BellecTBeHHOro BO-
MIOMEHUA M MaTepHanskHOTO YKBMBAJIEHTa, o6namgas
coficTBeHHON cHMcTeMOi ocobbIX CBOMCTB. 3TO XKe M
3aTpyIHAET PacNpoCTpaHeHKe Ha IHePrHio MOoHATHA
«cOBCTBEHHOCTE», B HayKe MoJUepKHBaeTCH, YTO «JI0
HACTOAILET0 BPeMeHH HeT eIWHOro MHEeHMA cpegu
LHMBMIMCTOB O TOM, ABAAETCA /1M IHEPTMA BeIlblo,
CTIOPHBIM ABISETCA M BOMPOC 0 PACHPOCTPAHEHMH HA
Hee pexxuMa o6BeKToBR Npasa cofereenHocTH. Obnie-
MPMHATEIE KnaccudMKamiuy oGbeKTOBR IPaXmEaHCKMX
MpaB He OCTaBAAWT MecTa Aaa sHepruu. Tpaguum-
OHHAA KOHLETIIMA «BEIIeCTBEHHOM» COBCTREHHOCTH
MpeanolaraeT To, YTO B OCHOBE MOHATHA WMMYyIIe-
CTBEHHBIX OTHOILIEHM JeMT Npaso cobCTBeHHOCTH

 llfsedxkosa O.B. JHeprya Kak ofbeKT A0roBOPHLIN OTHOME-
HMIi: K BONIpOCY 0 NOHATHH M [paBoBoil npupone // XKypHan poc-
CcHiCcKoro npasa, 2016, N2 7,
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Ha MaTepHanbHble 0OLEKTHI, BENOlM, a4 camMo [TOHATHE
MMYIIEecTEa MBIC/IMTCH KaK aJeKBaTHOe K TIOHATHIO
Belus,

OGofmasn BhICKA3aHHLEIE B HAYYHOH JMTepaTrype
TOYKM 3PEeHis, MOMKHO [PelIoKHUTE CAeTyIoNIyIo Kiac-
CHMRALMIO MPABOBBIX MOOX0OOE K MOHATHIO SHEPTHH.

SHeprua Kak ocoBelli  OyGnM4HBI  06LEKT
rPakgaHCKO-TIPaBOBOTO PErYIHpOBAHMS

Hanpumep, B.I. Hecronmii cumraer, 4To «3aciy-
JMBAOT NMOAIEDHKEM CYIeHMs YYeHBIX 0 NPU3HAHKK
MEKTPOIHEPTHH B KAYECTRE 0coBoro MyenMuYHoro 066-
eKTa IpadaHCcKo-TpaBOBOrO peryiuposanua. Henbas
TOJIBKO 3a0BIBATE O TOM, YTO JHEPrHsa HE ABAAETCA
BELIbI0 M, CIEJOBATENLHO, He MOXeT GBITh 06beKTOM
npapa COBCTBEHHOCTH B UMBMIMCTHYECKOM CMBICTE»?,

2roro MHeHMA npuaepxusaica M C.C. Anekceep®.

Cnenudmka 3ToTo 06BEKTA 3AKMIOYAETCA B TOM,
YTO B OTHONIEHWHM HETO 3aKII0YaeTCs ocobbli BMI O0-
ropopa — JOrosop sHeprocHafwenus. B yacTHoCTH,
m. 1 cr. 539 I'pakganckoro Kogekca Poceniickoit @epe-
pali YCTAHABIHBAET, YTO «I10 JOTOBOPY SHEprocHad-
JKEHMA SHeprocHafxalonas opraHM3anua odasyerca
NoAaBaTh A60HEHTY (MOTPeSHTENI0) Yepes MPUCOeTH-
HEHHYI0 CeTh JHEPIHI0, a aboHeHT 0GA3yeTca onmadm-
BATh NMPMHATYI0 JHEPTHIO, 4 TAKCKEe COOMIONAThL Ipemn-
YCMOTPEHHBIH TOrOBOPOM DEXRMM ee ToTpebneHud,
obecrneyMBarsk 6e30MacHOCTL DKCIUTYATALIMKM HAXOOA-
NIMXCS B eT0 BeJeHMM IHEpPreTMHecKMX CeTeil M ic-
NpPaBHOCTE MCIOJIL3IYEMBIX MM Mpubopos ¥ obopyno-
BaHMA, CBAZAHHBIX C NOTpedIeHKeM IHePrMH.

C ogHOIi CTOPOHBI, T0 MHEHMIO HEKOTOPBIX MCCIe-
IoBaTeNel, 3T0T ZOTOBOP MOXKET GBITE OTHECEH K KaTe-
ropMM OorosopoB KyruiM-npoaaxu®. Onuaxko H.I. He-
CTOTHIT BO3paKaeT M0 3TOMY MOBOMY, YTO «TOBAPOM B
0GA3aTEILECTRAX M3 MOTOBOPA KYIUIM-TIPONAMNKK BRICTY-
naioT He 1100k 06BeKTH IPAKIAHCKMX TIpas, a Ml
0fbeKTHl, ABLTIONIMecT Bemami (1. 1 cT. 455 T'K Pd),
B To e BpeMs 3HepTHs He HBJIAETCA BEIILI0 M TI0TO-

* Mepenkoa C. JHeprua Kak oOBexT IPAKAAHCKMX mpas //
TeppHTopHa Haykd, 2014. N° 1. C. 190

* Hecrmoauii B.T. JoroBop 3HeprocHabkeHHs — CAMOCTOATE/Ib-
HBIH HHCTUTYT POCCHHACKOTO IPaX(IaHCKOoTo npasa /' CubMpeKmit
KpHIYecKHi BecTHHK. 2003, N2 5.

iCM.: Anexcees C.C. CoBCTBEHHOCTE M MPAaBO: AKTYANb-
Hele npodnemsl // LMBMIMCTHUECKME 3ANIMCKM: Memey3. cf.
Hayd. Tpya. M.-ExarepuHdypr, 2002, Bem. 2. C. 70.

*B 4acTHOCTH, 3TO MHeHHe WinokeHo B.B. BUTPAHCKUM,
KOTOPBIH OTHOCMT €r0 K JaHHOH KaTeropMM B CHAY TOro, 4To
M0 AOTOROPY SHEProcHafHeHHa OfHA CTOPOHA NepelaeT JpyToil
cTopoHe ToBap (SHeprHw) (Cm.: Bpazunckut M.A., Bumpsnc-
kud B.B. NorosopHoe npaso. Kuura stopag: Joropopsl 0 nepe-
Jaue umymectsa. M., 2000, C. 141).

MY HE MOXKET OBITh NMepenaHa B coBCTREHHOCTH MO-
kynartend. Mexny Tem Mo DOTOBOPY KYIUTM-TIPOIANM
npopasel ofg3yerca Mepefars Bellb (TOBAp) OpYroi
CTOpOHE (MOKYNATeNo) MMEHHO B cOOCTBeHHOCTD (XO-
3gMCTEEHHOE BeneHue, ONepaTHBRHOEe YIpaBjieHue)
(n. 1 cr. 454 TK Pd)»'.

3TH crienubUYecKiHe CBOMCTEA SHEPTHMH TTO3BOMIA-
0T 3aKII0YNTh OPYTUM MCCIefoBATe/IAM, YTO0 «B OT-
JMYHe 0T JOroBOpa KYIUIM-TIPOLakK, KOTOPLIA npemy-
CMAaTPHMBAET 00A3aHHOCTE MOKYIATENA IPMHATE TOBAp,
[0 JOTOBOPY 3HeprocHadMeHusA NpenycMaTpUBAeTCH
0643aHHOCTD OIUIATHTE TIPHHATYIO SHEPTHIO, TOCKOTh-
KY B CHIY (M3MYECKHX XapaKTEPUCTHK MpeaIMeTa Jo-
roBopa ero B MPHHIMIE Helb3A MPHHATh»".

JHeprua Kaxk npegmeT forosopa

3aHeprocHabxenuns

PaccmaTtpuBas SHepruio B JaHHOM pakypce, B [e-
J0M CXOOHOM € INpenbIyLIiMM, YYeHBIe KOHLIeHTPH-
pPYyIOTCS He CTOMbKO Ha ocoDeHHOCTAX JOroBopa SHep-
rocHabXKeHMsT M ero KIIOUeBbIX 4epTax, CKOMbKO Ha
KauecTBax JHeprui Kak ero npennera. B gacTHocTH,
no muenuo AWM. Manunxuna, «npegmerom noroBopa
IHEeprocHabmMen s, KOTOPLIH ABIAETCH ero eMHCTReH-
HBIM CYIIECTBEHHBIM YC/IOBMEM, OOBIYHO BEICTYTIAIOT
IHEpPIHs (B pasnMYHLIX HOpMax) M 3HeProHOCHTETH, TO
eCTh BelllecTBa, BblOeNAnlMe SHepruio B Npolecce MX
MCNONb30BaHKA (Map, ropa4yada soma, ras)s®. [Ipu atom
[OAYepKMBAeTCA, YTO «IHeprus Kak IpegMeT HOro-
Bopa obnMamaeT pAOOM CBOMCTB, [MIABHBIM M3 KOTODBIX
ABIfAeTcA ee HelpephiBHOCTh. OHa obecneunBaeTcd
sHeprocHabxalomei opraHu3alueil Yepes SHepreTH-
YecKUe CeTH W ee moTpefurenem, obfs3aHHbIM CONEp-
WATh CeTH, IpMBOpsl U ofopyloBaHKe B Tpebyemom
3aKOHOM M [OTOBOPOM COCTOAHMM. HenpeprIiBHOCTD
DHEProcHaGKeHMs KaK pa3 M OT/IMYAeT JAHHBIA OIOTO-
BOD OT BCeX MHBIX BUIOB KyIIM-Npogaxu. Henpepris-
HOCTh O3HAYAET MOCTOAHHOE cHabKeHWe 3HeprHeil B
COOTBETCTBMM C paspabaToiBaeMbiMi rpadmeamu
pexMamn nofadu Oes nepefoes MMM MpeKpanieHMs
nogayu»',

" Hecmoawii B.I. oroBop 3HeprocHab¥eHWA — CAMOCTOATE b~
HBI HHCTHTYT POCCHECKOrO IPpaaHcKore npasa // CHBMpCKMi
KpuaMaeckii secrHHk. 2005, N2 5,

f Nonoganos H.M. COOpHMK X03AHCTBEHHBIX NOTOBOPOB C
kommeHTapuamu // hitp:/kommentarii.org/dogovora/pages.
html (nara odpamenus: 25.05.2020).

" Maaunxuy A H. Jorosop 3HeprocHaGxeHMs B MPpailaHCKOM
npase Poccuiickol Mepepanuk M DegepaTHEHOR Pecmybmiku
Tepmanus // [IpaBo M coBpeMeHHBle rocyiapcrea. 2012, N2 5.
C. 60.
" Tam me. C. 60-61.
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3HeprvA Kak Tosap

JTOT NMOAXON K NPAaBoBOM NpUpOLe IHEPruM NpH-
HAT, HAIpUMEp, B LUBMWINCTHYECKOH JOKTpHHe Dene-
patueHOMi Pecry6nurn lepmanuu. B uacTHOCTH, He-
MELIKHME HPHUCTEL CUMTAKOT, UTO «BeIAMM IMPH3HAKTCA
JIMIIb MaTepuanbHbie TIpenMeTsl. [To3ToMy SHeprus
ABJIAETCA TOBAPOM, HO He Belllblos!!,

M3 oTe4ecTBEHHBIX aBTOPOB MONOOHEI TOIXOX
pasgensetr, Hanpumep, E.A. CyxaHoB, KOTOpPEIH OT-
CTAMEBAET MO3MIIMIO, COVIACHO KOTOPOH «06bheKTomM
npasa COGCTBEHHOCTH crnocofHo 6BITH BCE TO, 4TO
MOMET OTYVKIATHCA KAK TOBAp, OGBITH TIPegMeTom
PBIHOYHBIX OTHOLIEHMII HE3aBMCHMMBIX TOBapoOB/a-
mensues. Ho obpekToM npaga coBCTBEHHOCTH MOXET
6BITH HE MPOCTO TOBap, a TMPOAYKT TPYAA, MMEIONIHiA
thopmy ToBapa, T.e. MPUCBOEHHBINA KeM-TO, OTBOEBaH-
HBIA ¥ MPUPOILI B PE3yiabTaTe Mpoliecca NpoM3Boj-
cTBa. Ha npomM3somcTBo M Nepeqadyy sHepruu M rasa,
a TaKKe OPYTMX DecypcoB 3aTpadMBaeTcs TPV, OHM
MMEIOT CTOMMOCTL, SBAAIOTCA IMPOSYKIMel crenm-
a7bHBIX OTpacieil NpOMBILUIEHHOCTHM, MMEWT KO-
JIMYECTBEHHYI0 M Ka4YecTBeHHYID OLeHKY, KaK M Bce
opyrue pemy. Ilosromy K umcny o0bekToB npasa
cOBCTBEHHOCTH (A CIENOBATENBHO, M Belleil) B Tpaxk-
LAHCKOM [paBe OTHOCATCH TaKkKe pasnMyHbIe BMIBI
JHEepPreTHYeCcKMX PecypcoB M CBHIPES, IPOM3BeNeHHBIX
MM NOOBITHIX Y€0BEYECKHM TPYOOM M [IOTOMY CTaB-
WX TOBApOM='2,

BmecTe ¢ TeM OTMETHM, YTO TOBAP — 3TO B 3HAYM-
TeNBHOM CTelleHH IKOHOMMYEeCKOe MOHATHE, KoTopoe
JIMillb ONOCPedyeTcd B TMpaBe IpMAMYecKWMM KOH-
cTpyKiMaMK. Kak BMOMTCA, MTOHMMAaHME IHEPTHH Kak
TOBapa WM OTpPHIIaHMe TAKOM ero IpMpoNsl He pemia-
€T MOIHOCTEI0 BOIIPOC 0 TOM, KaK MMEeHHO TPaKTOBaTh
IHepruio C paBoBOi TOYKHM 3peHHA.

3Hepruvna Kak Beuib

CTOpOHHMKM NAHHOTO IMOAX0HAAa, KOTOPBIH ABIAETCA
OOHMM M3 Haubo/ee pacnpOCTPAHEHHEBIX B JIMTEPATY-
pe M OIHOBpeMeHHO Hanbomee KPUTHKYEMBIM, CUMTA-
10T, KaK MPaBHI0, 9YTO C PA3BHTHEM HAYKM M TEXHMEKH,
IKOHOMMKHM, SHEDPreTHEM M HOBBIX THIIOB TIPOM3BOMI-
CTBA K/IACCHYECKOE TOHATHE <Belly» JO/KHO OBITh
paclIMpeHo 3a CYeT HeTHITMYHBIX ee BMOOB, OTIMYa-

' Manunkun A M. [lorosop 3HeprocHafxeHus B rpak JaHCKoM
npase Poccuiickoil ®epepauun H @egepaTuBHoil PeciyBimuku
lepmanms // TlpaBo W coBpeMeHHERI rocygapcerea. 2012, N2 5,
C. 66.

“Hanomende nosuiuy EA. CyXaHoBa ¢ KPUTHKOH OCHOB-
HEIX e Tesucos oa.: Mepenkos C. Yraz, cou. C. 191-192.
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IIMXCA OCOOBIMM CBOMCTBAMM M CHEUHDUIECKMMHM
thopMamMM MaTEpPMATBHOCTH.

Hanpumep, mo ero muexHuio I0.C. T'ambapora,
«K YMCIY BEIMEeH B WpPUIMYecKOM CMBICIE JOJDKHBI
BLITh OTHECeHhl HEONYTHMMEBIE BENIM, KaK ras, map,
CHATBI BO3OYyX M Jae 3MeKTPMYeCcTBO, eC/IH OHM
XpaHATCA B KakuMX AMG0 MOMENIEHMAX MM TMepe-
malpTca o TpyGaM M MpPOBOJAM, Tak Kak JHep-
rMfg — TMpeMeT, HaXoOAmuiica BoO BHENIHEM MHpe
€ KauyecTBaMM [[@HHOCTHM, 0O0pPOTOCMOCOBHOCTH M
CAMOCTOATENbHOCTH» .

IMpepnaraeT CYMTATE IHEPTHio Bellblo M C. Mepen-
KoB. B wacTHOCTH, O ero MHEHMIO, «OOHMM M3 OpH-
eHTHPOB COBEPINEHCTBORAHWA 3aKOHOAATENHCTBA 0O
aHeprocHabKeHH Mor OBl CTATh CASOYIOMIMIA MpPHMH-
LHIT: WIEKTPOIHEPTHA B CHIY NPaBoBOi dHMKIMH MO-
JRKeT NPM3HaBaThCA Bempblo, [1o CcyTH, MCIIONL30BAHHE B
npage [MOHATMA «TOBap» M PacnpocTpaHeHMe ero co-
OepikaHusd HAa MHOTMe oOBeKThl MPaKIaHCKOro Ipasa
eCTh MMOCTPOEHME I0PHIMYECKONH QUMM

B kadecTBe XapakKTepHMCTHMK 3HeprdM Kak BellM
MpepiaraeTca CHYMTATh, YTO 3TO NBMIKMMAsA, NPOCTasd,
Iemumasn, noTpednaemMan Belllb, KOTOPad ONpPeneaeT-
€4 POAOBLIMM MPHM3IHAKAMIY.

KpuTHKyeTca Nogxol K 3HEpPrMy Kak K Bemu mpe-
JEjle BCETO MMEHHO MOTOMY, YTO IHEpPruf CBOEro Ma-
TEPMaJbHOT0 BOIVIOMEHMS He MMeeT. COOTBETCTBEH-
HO, M Mepefaya JHepPriM — 3TO He Mepenadya BellH,
a mepemaya «MaTepHATbHBIX 6G1ar», KOTOPBIE TOMLKD
CBA3aHbl C BENIAMM — XOTH Takas KOHCTPYKIIMA Mpe-
CTAB/IMeT S HeCKOIBKO CIIOPHOM.

3Hepruna Kak ocoboe, «xHeTenecHoe»

MMYLLEeCTBO

Hanpumep, M.H. Maneuna, E.JI. Ocunuyk npuaep-
JEMBAKOTCH TAKOro nomxona. B ero pameax cuMTaer-
Cf, YTO «3JeKTPHMYECKYI0 IHEPTrHMI0 CeIyeT OTHOCHTD
K Takomy of0BeKTy Ipas, KaK MMYIIECTEO C OCOGBIM
MpaBOBRIM PEXMMOM, KOTODEIH Heo6XOOMM B CHIY
CIEMUIECKHMX CBOMCTE 3TEKTPHYECKOH SHEPTHH, He
XapaKTepHBIX I/ Belleii»'®. CTOpOHHMEKM KOHLIETILHM
IHEPTHM Kak <HEeTenecHoro», WiM «GecTenecHOro»,
MMYIIECTRa MPM3HAKT 34 PANOM 0OBEKTOB (B mep-
BYI0 OYepelb SHepruM) OGecTenecHOe COOEpAHME

50 mogxone 10.C. FTamBapoBa M ero KpUTHEE NMonpobHee M.
Mepenros C. Ykaz. cou. C. 190,

“ Tam e, C. 194,

5 Cm., B yacTHOCTH: ['paxpaHckoe npaeo: yuebHMK: B 3 T. /
ote. pen. A.IL. Ceprees, 10.K. Toncroi. M., 2005. T. 2. C. 90.

' Cm. nogpobree: Mepenxos C. Yxas. cou. C. 190,
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(cyumecteoBanue)'’. OMHAKO 3TOT MOAXON KPUTUKYETCS
3a TO, 4TO, 0 MHEHII0 KPMTUKOB, OH HE COOTBETCTBYET
peansHBIM 0COGEHHOCTAM JHepruM. B yacTHOCTH, TIO
mueHuo O.B. lsenkosoii, «roBOPUTE 00 SHEPTHM KAK
0 CAMOCTOATeALHOH BellM (ITYCTh Jaxe DecTenecHOH),
Ha HAall B3TIAML, GecIepCneKTHBHO YIKE JTMIIL MTOTOMY,
YTO OHa HEOT/eMMa OT MMYIIecTBa (BIIOJHE, KCTaTH
roBopsA, OTHOCHMMOIO K CYIIECTBYHOIOMM (QHIHUYeCKH
Belllam), MOCPeACcTEOM KOTOPOro OHa NMPOM3BOOMTCA M
nepenaercs. bonee Toro, BHe TaKOT0o MMYLIECTBA JHED-
rus MpOCTO He cyllecTByeT. Bo3HMKaeT 3akoHOMeEp-
HBIH BONpOC O NPAKTHYECKOM pasrpaHHMYeHMM Ipasa
COOCTBEHHOCTH HA MMYILECTBEHHLIE (MaTEpPHATLHEIE)
OOBEKTEl 3NMEeKTPOIHEpPreTHKH, CBA3aHHBIE elHHBIM
npolleccoM MPOM3BOLACTEA M NepenadyM 3HeprMM, oT
npaea cOGCTBEHHOCTH HA CAMY SHEpPrHio»':,

B menom e JaHHBIH MOAXON 04YeHb ONHM30K KOH-
Lenuui JHepriM Kak BeLiy, NOCKO/IbKY TOME, 110 CYTH,
npeLiaraeT paclMpuTh TPASMLIMOHHOE NOHMMAaHME
MMYILECTBa KaK Yero-To MaTepHalbHOoro.

SHeprua Kak «HeTpaguLuoOHHbIA»

00bLeKT rpaxjaHcKoro npaea

Tamwke GMMEKMI NPegeIYIIMM OTMEYeHHEIE TIOm-
0O, B paMKax KOTOPOrO DasBMBAeTCSA MOHATHME «He-
TpagUIMOHHBIH  00BeKT TpawIaHCKOro  [paBas.
K cropHbLIM TpaXkmaHCKO-TPABOBEIM OGBEKTAM, KO-
TOpLIE He COBCEM YKJIAAbIBAIOTCA B K/lacCHYecKue
NpencTaBieHid, B YacTHOCTHM, MpeiaraioT OTHOCHTD
«HAPAIY C CYGBeKTHBHBIMM TIpaBaMM, GesmoKyMmeH-
TAPHBIMH LHEeHHBIMM GyMaraMu, GesHaTHUYHBIMK JEHE-
ramMM M IONAMK B 0OIIEcTBAX C OTPAHMYEeHHOH OTBeT-
CTBEHHOCTBIO TAKKE JHEPTHIO M MHbOpMalmios’,

IMo sromy noBomy CTOPOHHMEM JAaHHOTO IIOAX0HA
NOMYEPKMBAIOT, YTO HAMMYME JAHHEIX 06LEKTOB, He
HMEIOIIMX YeTKOI MpaBoBoil MIeHTH(OMKALIMH, CTARUT
T0f COMHEHMEe JIeralbHOCTh MX YYAcTHS B TpasKiaH-
cxoM obopoTe, B CBA3M C YeM Takad CHMTyallMd He SB-
nfgeTcd npasuasHoi. Hanpumep, O.A. lopogos nuiner,
YTO <«0CO0VI0 NMHKAHTHOCTE MHQODMALMM, €IMHBIM
TEXHOMIOTMAM, 3HEPTHM M MOIIHOCTH TPHIOAET TO 06-
CTOATENLCTRO, 9TO, He OyIYy9M BKIYeHHLIMM B OTIpe-

" Hampumep, TAKAA KOHLENWA oBOCHOBLIBAETCA B padore:
@edomoe J.B. BecrenecHoe MMYIIECTBO B MPAN/HCKOM NpaBe:
aproped. 1. ... KaHL, Wpua. Hayk. Exatepunbypr, 2012,

1# MMfaedkoea O.B. JHeprua KaKk ofbEKT NOTOBOPHEIX OTHO-
MeHKH: K BONPOCY O NMOHATHM M NPaBOBOH Npupote // AypHan
poccHicRoro npasa. 2016, N2 7. C. 54,

" Fegaenko P.C. OBbeKTHl PAMIAHCKHX 1IPABOOTHOWEHM //
[paskjaHCKOe MPaBo: AKTYa/IEHEE NPoBNeMEl TEOpHH W PaKTH-
¥ / mon o6, pen. B. A. Benosa. M., 2007. C. 525.

IeNeHHBI 3aK0HOM MepedeHb 06 beKTOR TPakIaHCK1X
npaB, OHM, TEM He MeHee, YYaCTBYIOT B TOBapHO-
JeHeXHbIX OTHOMIEHMAX, MMes IPM 3TOM BecbMa Heo-
npene/leHHLIM IpaBoBoi pexun. Kak npegcrapiseTcs,
obsAzaTenbHOE 3aKOHOOATeNBHOE KOHCTPYMpOBaHME
PA3NWYHBIX 00BEKTOB IPAaXIAHCKKX TPAB, PABHO Kak
M MOCTPOEHME MX B ONpPee/ieHHYI0 CHCTeMY, BhICTY-
naeT OpHMIMYecKHM 3HAYMMOM IIpefllocBUIKOH cyuie-
CTBOBAHMA CYOBEKTMBHBIX TPAMIAHCKMX MIPaE Ha 9TH
06beKTeL. Be3 TerHTHMany Ha YPOBHE IPa¥IaHCKoro
3aK0HA TeX TMBo MHBIX GIar He TOIBKO HEBO3MONKHO
olnpene/neHHe WX I[IPABOBOr0 PelKMMa, HO M CTaBMTCH
[10[ COMHEHWEe MX JIeraJibHOe Yy4acTHe B MPAKIaHCKOM
obopotes’’,

JHeprva Kak o6bexkT

ob6A3aTeNnLCTBEHHOMO Npaea

KpuTMKK OTHeceHMS 9HEPrMM K Bellam MIM MMY-
IIECTBY, MYCTh OAKe GECTeNecHBIM BEIlaM, HEpPEeIKo
OpefnaraoT B Ka4decTBe afbTepHaTHMBHOTO Iogxoma
KOHLIEMIMIO SHepriuM Kak obbeKTa obA3aTelbCTBEH-
HOro npasa. Hanpumep, CTOPOHHWKAMM €r0 ABAIOTCA
P. Capatee?!, H.M. 3aituenxo®, O.B. lllsenroea®. Tak,
NOCAENHAA TIONATAeT, YTO «IHEPTHA HE MOMKET BBICTY-
[aTh CAMOCTOATENLHEIM 0GLEKTOM CHENOK, ee ofopor
BO3MOMEH TOMBKO Yepe3s 3aKpervieHie MMYIecTBeH-
HBEIX TIpaB Ha Hee. [Ipy Takom noaxome v moTpebuTend
BO3HMKAET Mpaso TpeOoBaHMA Iepenavym JHEPrHH, a
vy sHeprocHa@xKalomeil opraHu3aluy — Opaso Tpedo-
BaHMA YI1AThl, OBYCIOBAEHHO! JOTOBOPOM LieHbl 3a
NOTPE6IeHHYI0 IHePTHIos»™, MHEIMM CIOBAMM, MMEeHHO
MMYIIECTBEHHBIE TIPaka CTOPOH AOTOBOPAa BLICTYMAIOT
0OLEeKTOM rpAXMIaHCKO-TIPABOBLIX CHEA0K B paccMa-
TPMBAaeMOM ClTy4ae.

IMo HamemMy MHEHMIO, B HAMOONBIIEH CTETeHK ap-
rYyMeHTHPOBaHHOH M OTBeYaloNeii 3a1a4am NpaBoBoro
pPeryIMpoOBaHKUA ABIAETCA NO3KMIIMA, COTTACHO KOTOPOi
JHEPrHA B HOPHUIMYECKOM CMBICAE ABIgeTcHd ocoboii
PasHOBMAHOCTBI0 BemM. Mbl cumuTaeM HeoOXOIMMBIM
pPacIIMpPHTE [OHATHE BEIIM B OPHIMYECKOM CMBICTE
3a cueT o6beKToB MoGOTO arperaTHOTO COCTOAHMA, a

¥ ppodoe 0.A. O HETPAOWUMOHHBIX 0OBEKTAX IPAHIAHCKHX
npas // [Ipasosenenue. 2013. N2 &, C. 97.

! Casamee P. Teopuna 0BA3aTENBCTE: IOPUAMYECKHH M IKOHO-
MuuecKuii ogepk. M., 1972, C. 86.

2 Jaiuenko H.M. [IpenmeT Borosopd SHeprocHabmeHMs:
aproped. guc. ... KaHn. opui. Hayk. M., 2007,

* [Mfgedrkosa O.B. Jneprus Kag ofbeKT NOTOBOPHBIX OTHO-
WeHWH: K BONPOoCY o MIOHATHM W Npasosoli npupone [/ KypHan
poccuitckoro npasa. 2016, N2 7. C. 56.

*Tam xe.
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3AKOHbI
POCCHUH

HXPHAMY ECKNE HAYKIA

ONBIT-AHANM3-NPAKTIEA

TAKKE HE MMEINIHMX Boo6lle (hMIM4eCcKoro IKBMBA-
JIEHTA M He ABMIAIIIMXCA 06LeKTOM B TIPAMOM CMBIC-
Jie 3TOTO CI0Ba (B ECTECTBEHHO-HAYYHOM TIOHMMaHMK
Heprus mpencrasngetr cofiolf OOHO M3 OCHOBHBIX
CBOMCTB) MaTepuM, a MMEHHO — Mepy ee NBMMKEeHHH,
CnocofHOCTE MPOM3BOANTE paGoty. To ecTh B Takom
MOHMMAaHMK Mbl MOMEM paccMaTpMBaTh IIPABOBYIO
KOHCTPYKLIMIO SHEPrMM Kak Belly B KauecTBe MpaBo-
BOM (DMKLIMM, MPMMEPHO TAK HKe, KAK K PUINIECKOMY
JIHIY «TIPUKPEeNHIM:» [IOHATHE «JIMII0», TOTIA KaK 1ep-
COHOM B (PM3MYECKOM CMBICTE IOPHONYECKOE M0 He
AB/IAETCSA, COBCTBEHHOIM BOMKM ¥ HETO HeT M T.O.

TNonaraem, 4TO TAKOM MOAX0H OTBE4aeT COBpeMeH-
HOMY (M IepclekTMBHOMY, C VYeTOM pPa3sBHMTHS &/lb-
TEPHATMBHOM DHEpPreTMKM M, BO3IMOMHO, OCBOEHHMIO
HOBBIX BMIOB B OYyOVIIEM) YCIOKHEHHIO TPAXIAH-
cKoro ofopoTa M B IEeT0M 3KOHOMMYECKOH CHMCTEMEI,
B KOTOPYH HeoOGXOOMMO BKIIOYATH DOCTHKEHMA HAY-
KM M TeXHMKM, BHE 3aBMCHMOCTM OT TOTO, MMEIOT JIM
OHM ONpefeNeHHOe MaTepHMaibHOoe Boriomenue. [Ipu
3TOM 3HEprus Kak Bellb B paMKaX KOHCTPYKIMH Ipa-
BOBOM OMKIIMKM MO/DKHA pPaccMaTpMBATBCA Kak «Bec-
TEIEeCHOEe MMYIIECTBO» M «HETPAMUIIMOHHEI o6berT
TPaXKIAHCKMX TIPAB», T.e. MOTYT GBIThH OIHOBPEMEHHD
MPMMEHMMBI Pa3IMYHEIE, CXOOHLIE 10 CBOEMY QyHIa-
MEHTA/IBHOMY OCHOBaHMIO M apryMeHTaM, NOgX0Ab K
MpaB0BOM MpUpoae JHEePrHH.

Kpome Toro, B MONL3Y JaHHOK TOUKM 3pPeHMA MMe-
eTCd TAIOKe apTyMeHT IpHIMYEeCKOoro XapaKrepa, CBi-
3aHHBIA € TeM, KaKk WMEHHO rpaMJaHCKOo-IpaBoBas
KOHCTPYKLMA OOTOBOPA JHEpProcHaflKeHMA BITMCAHA
B CHMCTEMY OOTOBOPOB, 3aKpellieHHYI [pakpaHcKumMm
kopekcoM Poccuiickoii epepatiiu.

A MMeHHO, aparpad o JOTOBOpE HYHEprocHabke-
HuA nomemed B Kogexce B . 30 «[loroeop Kymiam-
npogaku». [Ipu 3TOM, COrmacHo ONpemeleHMIo I0-
roBopa KYIUTM-TIPOOAXKM, 3aKpell/ieHHOMY B CT. 454
I'paspaHckoro kogekca Poccuiickoii @egepaliu, «mo
[OTOBOPY KYTUTM-TIPOJiaski OfiHa CTOPOHa (MpojaBelr)
063yeTcd TEepefaTs Bedib (TOBAp) B COBCTBEHHOCTD
IpPYyToii CTOPOHE (TTOKYIIATENn), 4 MOKYIATels 06a3y-
eTCA NPMHATE 3TOT TOBAP M VIUIATHMTE 33 HETro onpege-
JIEHHYI0 JeHEeXHYI0 CYyMMY (1eHy)». Takum obpazom,
nepemaya SHEPrHM N0 OOTOBOPY SHeprocHafkeHus
Mo CYTH MpHMpaBHMBAETCH K Tepeade Belllu (Tosapa).
[Ipyyem Takoii Nogxo[ NPOJO/DKAET M COBETCKME Tpa-
IMIMM, B KOTOPBIX JHEPTOCHAGKEHHE TAKKE DEryiIM-
pPOBAIOCE B COCTABE KYTLUIM-TTPOLARKHY.

% B 4acTHOCTH, KAK OTMeYaeTcs, «poccACKHit 3aKoHomaTenk
B OCHOBHOM HE M3MEeHW TOMHYeCKYE 1018 10BaTe/lbHOCTE OTHE-
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Tawxe cregyeT HMeThb B BMAY, YTO B PAfle CTYYAeR,
KaK OTMEYaeTcs B IUTepaType, 3Heprud NpojaeTca He
TONBKO B PAMKAX [QOTOBOPOB JHEPTOCHAGKEHHS, HO U
MpAMO — B paMKax JOroBopa KyIUIHM-pofaxid. B gacr-
HoctH, B.B. Kafionos npMBOgMT CAenyIOIMiA pHMep:
«TTPOIAMKA M MOKYIIKA SHEPTHM MPOU3BOIUTCA ocofen-
HEIM 006pa3zoM, KOTOPEIH COCTOMT B TOM, YTO TOOAYa
IHEPIHH MPOMCKOAMT TI0 NMPHCOETMHEHHBIM CETAM —
Yyepes MpoBoga Wi 1o Tpydonpoeonam. Eciu sHeprus
MOKAaeTcs B ApyrHx GopmMax (HanmpMMep, CRMMKEHHBIH
raz B 6a/TOHAX), TO 3aKMIOYAETCA HE JOTOBOpP JHED-
rocHaGmeHus (cT.cT. 539-548 'K Pd), a o6bMHEBLL O00-
TrOBOp KYILTH-TIPOJasKm»t,

HMHBIMM CJTOBAMM, B JAHHOM CTy4ae NPaBo MCIOIb-
3YeT KIACCHYECKMI MpMeM IpMOMYECKOl QMEKIMH,
KOTJa 10 MEepe PazBMTHA rpaKIaHCKoTo ofopoTta, Ko-
TOpOE CIENyeT 34 OOCTHREeHMAMHM 06IIeCTBEHHOTO M
KOHOMMYECKOTO Pa3sBUTHA, Pa3sBMTHA HAYKH M Tex-
HUKH, MOABIAKIMECS HOBLIE TUITh 06bEKTOB i HOBBIE
00 eCcTBEHHBIE OTHONIEHHA PETYIMPVIOTCA ¢ MpHMe-
HEHMEM TPaZMIIMOHHbIX, KTaCCHYeCKHX I0DHIHIeCKMX
KaTeropuii cXomHOTO THIMA, PACTIPOCTPAHAA WX IOpM-
IMYecKMe CBOMCTRA Hawe HA Té 06BEKTHI, KOTOPHIE HEe
MMEIOT MPUBBIYHBIY MATEPHATLHBIX BOIUIOMIEHMWIA.

IMo Hamemy MHEHMID, MMEHHO MCIOIb30BaAHHME
KOPHIMYECKMX OUKIMIA 3a4acTyio AenaeT npaso rub-
KMM MHCTPYMEHTOM DPETYIMpPOBAHMA OOINECTBEHHBIX
OTHOHIEHMI, MO3BONAET He M306PETATH MOCTOAHHO
HOBbIE IOPHIWYECKHE KOHCTPYKIMM M He JIOMAaTh Jeii-
CTBYIOIIME, T.€. MATH He 10 PeBOJIIOLMOHHOMY, a Mo
3BOJIIOLIMOHHOMY ITyTH IIPaBOBOr0 Pa3sBMTHA.

Ipu 3TOM JOCTHIKEHME KOHCEHCYCa B OTIpeneeH 1
MpaBoBOH NPMPOIbl SHEPIMM BAKHO I JaabHeie-
ro adupeKTHBHOrO pasBUTHA DHEpPreTHMEM B Poccum,

CeHMA JOroB0pa SHeprocHabmeHMs K pasHOBMAHOCTH NOrosopa
KyIUIM-TIpogaky - B OCHOBAX IpamIaHCKOro 3aK0HOIATENLCTE
Cosoza CCP u pecriybnu (ganee — OcHoBel) Gul1a 3aKperrieHa
rnasa 9 «Kynag-nposamas, BKAWOYaBMan cr. 84 «[lorosop o cHab-
MEHHH JHEPreTHYecKMMH W ADPYTMMH DecypcamMus, B COOTBET-
CTBMM C KOTOPoii 0 0oroBopy o cHalMeHWK 3HePreTHUeCKMMK 1
OpPYTHMM pecypcamy 4epes NpucoelHHeHHY CeTh CHAGBKawman
cTopoHa oBA3LIBANack 0BeCTIeYHTs JPYIVIO CTOPOHY — MoTpedu-
Tens (aboHeHTA) NpesycMOTPEHHEIMK JOTOBOPOM PeCcypcami,
a noTpebuTens obA3LIBANICA OIIAYMBATL CTOMMOCTh [TPMHATEIX
pecypeob. CHaBG#alomasn CTOpoHa NO/MKHA ofecleyTs nogady
pecyproBs B KoJMYeCTBe, CPOKM M KadecTsa, COOTBeTCTBYHMIHY
YCTAHOB/IEHHBIM TEXHMYECKUM TPeBoBaHHAM W YCIOBMAM LOT0-
sopar (CM.: Pyukuna F@. KavecTBO 3nexTposHepruu: npobne-
Mbl HOPMATHBHOIO peryiMpoeanud /f Tpaxganckoe npago. 2018,
N2 12. C. 44).

* KaBonoe B.B. O pedopme 3HEPreTHYECKOND 3aKOHONATENE-
crea // BecrHuk BnagMKaBKasckoro HayuyHoro uedtpa. 2008.
Tom 2. N2 1. C. 47.
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MOCKONMBKY MMO3BONMAET CO3NAThH MMPOYHBIE TPABOBBIE
OCHOBEl M pa3BMBATE MHCTHTYT SHeprocHabmeHma
B TIpaBe. 3Jech Mbl MOMHOCTHIO COIIACHBI € YYEHBI-
MM, KOTOpBIE MOQYEpPKMBAIOT: «6e3ycIoBHO, OTHOIIE-
HM#, CBA3AHHEIE CO CHAGKEHMEM M MCIOAb30BAHUEM
WIEKTPHMYECKOH OHEPTHHM, ABIAIOTCH HEOTBEMIeMOi
YacThi0) COBPEMEHHONM JKM3IHM. DMeKTPOIHEPTeTHEA
ABNAETCA 6a30B0I OTPACTBIO SKOHOMMEM PoccuiicKoii
denepaumy. Ee Hamexnoe ¥ adderTHBHOE (YHRITHMO-
HUpoBaHue, GecrepeboiiHoe cHaGXkeHHe NoTpeduTe-
neif — 0CHOBA MOCTYNATENLHOTD PA3BUTUA IKOHOMMKH
CTpaHsl M HEOTHEMIEMEBIH (akTop obecredeHus [u-
BMIMI0BAHHEBIX VOIOBMI JKM3HM BCEX €@ PaKmaH»-",
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